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First Paper Assignment
Doctrinal Constraint Analysis

Due Date: September 24 at the beginning of lecture.  Late papers will be marked down according to the policies set forth in the course outline.   
Length:  3 typewritten pages, double-spaced, on 8 1/2 by 11 inch paper, using a 12 point Times New Roman Font.  (Improperly formatted papers will be returned to students for re-formatting and will be marked as late.)
Goal:  Deepen your understanding of themes in first several weeks of class concerning the nature of doctrinal constraints (and ONLY doctrinal constraints) and begin to develop your case method skill set.  
Overview of the Assignment:  The assignment involves analyzing one of two Supreme Court cases:  Hamdan v. Rumsfeld  OR U.S. v. Windsor.  It is an analysis of the role of law in the decision and not merely a descriptive summary of the decision.  Accordingly, your paper must (a) set forth the competing Dynamic and Constrained Court Views of the role of law as a constraint on judicial discretion; (b) set forth the observable implications of these views (BOTH with respect to the language of the decision and the voting patterns); (c) apply these competing views to the Court’s opinion; (d) develop and rebut the most persuasive counter-arguments to your thesis; and (e) draw a conclusion about the conditions under which the law likely or unlikely to constrain the Court’s discretion.  
Your thesis should be a variation of the following:
Consistent with the Constrained Court View, [Decision X] illustrates how the law constrains judicial discretion, suggesting that the law is likely to constrain the Court when …
OR
Consistent with the Dynamic Court View, [Decision X] illustrates how the law fails to constrain judicial discretion, suggesting that the law is unlikely to constrain the Court when …
The paper should be organized as follows:
1. Overview of competing views and observable implications
2. Summary of decision and its relevant background
3. Analysis (presenting best arguments and counter-arguments)
4. Conclusion (hypothesizing when law is likely to constrain or not constrain the courts)

Hints:

These cases involve multiple legal issues, including procedural issues related to standing and jurisdiction.  Focus your analysis on the main substantive issues.  

Be sure to analyze both the language of the decision and the voting patterns of the Justices.

The Oyez site is VERY useful for this paper.
During class, we will review the assignment and give you additional hints along the way.
You really, really should check in with your TAs to make sure you understand the assignment.  We are looking for a very specific type of analysis.
In the end, you must persuade us of your argument, while teaching us about its potential weaknesses.
Suggested Plan of Attack:
1. This week, chose your case and obtain a copy online.
2. August 29 to September 5.  Read the excerpt on the Dynamic and Constrained Court Views from Rosenberg’s book, The Hollow Hope, which is in the reader.  Focus on the discussion of doctrinal constraints. Next, carefully read your case. Once you’ve finished reading these materials, begin preparing an outline of your arguments.  If you feel lost, come see us.  PLEASE!
3.  September 5 to 17.  Finish outlining your argument and begin a rough draft.  Your outline/draft should summarize your thesis, counter-arguments, and all supporting materials.  Check in with your teaching assistant to make sure you’re on the right track.
4.  September 17 to 23.  Write and revise your paper.  (Leave plenty of time to print out your paper.)
5.  September 24.  Come to class and hand in your paper.  Exhale. 
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